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TO: 		Tammy Driscoll
		Senior Programs Advisor to the Deputy of Complex Care and Services
Virginia Department of Medical Assistance Services
FROM:		Heidi L. Lawyer [image: ]
	
RE: 		Comment on Draft 2018 CCC Plus Contract 

I am providing comments on the draft 2018 CCC Plus Contract, on behalf of the Virginia Board for People with Disabilities (the Board). The Board appreciates the opportunity to provide input on this important accountability mechanism for a program which provides vital services to thousands of Virginians with disabilities. 
The Board strongly supports the draft’s inclusion of additional safeguards, quality assurances, and performance standards related to transportation in Section 4.10 et seq. Specifically, the Board supports the draft’s addition or expansion of §4.10.4, §4.10.9-11, §4.10.15, and §4.10.18-23.1. Many of these changes are consistent with recommendations contained in the Joint Legislative Audit and Review Commission’s December 2015 report, Performance and Pricing of Medicaid Non-Emergency Transportation. They will also greatly improve the Department’s oversight of the delivery of transportation services and ensure that lessons learned over the years are preserved as the Commonwealth transitions to MCO-managed transportation services. 
The Board believes these transportation provisions and several other contract provisions can be further strengthened. There are opportunities to better ensure that (i) members are informed of, and given the opportunity to exercise, their rights including choice of setting, choice of care model, and ability to request accommodations; (ii) members can access and receive high-quality services; (iii) program requirements are clear and up-to-date; (iv) oversight effectively enforces compliance with the program requirements through adequate data collection, data analysis, and sanctions for noncompliance; and (v) references to individuals with disabilities are culturally competent.  Specifically, the Board offers the following recommendations:
· Sections 2.1.4 and 11.11.6.1 (Items #4, 6, 9-10): Section 2.1.4 states, “The Contractor shall also ensure that this provider information is accurately reflected in the Contractor’s provider directory, including but not limited to information on the provider’s cultural competency, disability accessibility, and open panels.” Section 11.11.6.1 states that the provider directory must include, at a minimum, whether the provider has completed cultural competence training, whether the provider has specific accommodations for people with physical disabilities, whether the provider is on a public transportation route, and the provider’s cultural and linguistic capabilities including ASL.

Recommendation: Add a sentence stating that the Department will periodically review the provider directories, at least once annually, in order to verify whether they meet the requirements of these sections and demonstrate cultural competency per Section 11.5. At least three of the six Contractors’ provider directories available online do not appear to fully meet the intent of Sections 2.1.4 and 11.11.6.1: One directory does not appear to include any information regarding cultural competency training; another directory does not appear to include any information on proximity to public transportation routes; and one directory only identifies 10 providers who were accessible to people with physical disabilities and 14 providers who were located on a public transportation route. Furthermore, four directories (i) do not make it clear whether a provider who is not identified as having one of these characteristics such as physical accessibility either chose to not report the information or reported that they did not have the characteristic, and (ii) use the phrase “handicap access” or “handicap accessible” rather than the more culturally competent “physical accommodations,” “accessibility,” or “accommodations for physical disabilities.”

Recommendation: Add a sentence to each of these sections stating that the Department reserves the right to assess penalties, including but not limited to corrective action plans, fines, and compliance points, for repeated failure to meet these provider directory standards. Enforcement of these requirements is important because the research literature has found that lack of physical accessibility to health care facilities is a major barrier to people with disabilities receiving high-quality care.

· Section 3.2.9: “The Contractor shall not request that the Department disenroll a Member for any reason, including but not limited to: the Member’s utilization of medical services; a Member’s diminished mental capacity; or, a Member’s uncooperative or disruptive behavior resulting from his or her special needs.” 

Recommendation: Use the following language instead: “The Contractor shall not request that the Department disenroll a Member for any reason, including but not limited to the Member’s disability, race, ethnicity, gender, age, religion, or sexual orientation.” This language is more comprehensive and aligns with cultural competence standards.

· Section 4.4.7: “The Contractor shall work with the Department to refer Members for further diagnosis and treatment or follow-up of all abnormalities uncovered or suspected.”

Recommendation: Change “abnormalities” to “conditions.” This change aligns with CMS’ description of EPSDT services.

· Sections 4.4.7, 4.7.4, and 4.10: Section 4.4.7, which is part of an overarching section on EPSDT services, says, “If the family requests assistance with transportation and scheduling to receive services for early intervention, the Contractor is to provide this assistance.” Section 4.7.4 says “DD Waiver services (including when covered under EPSDT), targeted case management, and transportation to the waiver services, will be paid through Medicaid fee-for-service as ‘carved-out’ services” and “The Contractor shall coordinate acute, behavioral health, pharmacy, and non-LTSS waiver transportation services….” Section 4.10 says “Transportation for medical, behavioral health (including CMHRS), CCC Plus waiver services (formerly known as EDCD & Tech), Dental, LTSS, and all services covered under the CCC Plus contract other than to/from DD Waiver services or DD Waiver services when covered through EPSDT is the responsibility of the Contractor.”

Recommendation: Clarify in which circumstances the Contractor should and should not cover transportation to EPSDT, because it’s not entirely clear from these three sections. For example, when is EPSDT considered a DD waiver service, an early intervention service, or a separate service?

· Section 4.7.1: “The CCC Plus Waiver shall be offered to individuals who meet criteria described in 12VAC30-60-303 and 12VAC30-60-307…. Appropriate community based services shall be evaluated prior to consideration of nursing facility placement…” 

Recommendation: Replace the word “evaluated” with “offered.” The use of the word “evaluated” in the draft language implies that the setting is based on the screening team’s evaluation, rather than on the informed choice of the individual.

· Section 4.7.2.8: “…The Contractor shall develop policies and procedures that include the ability to determine the capacity of Members to self-direct services, the criteria for determining when a person receiving services is no longer able to self-direct services received, and regularly verifying that appropriate services are provided.”

Recommendation: Add safeguards by amending the language to state, “The Contractor shall develop policies and procedures for Department approval prior to implementation, at revision, and upon request, that include the ability to address how the Contractor will (i) determine the capacity of Members to self-direct services and, if it is determined that the individual does not have the capacity to self-direct services, facilitate the member’s appointment of a representative; (ii) the criteria for determining when a person receiving services is no longer able to self-direct services received, and regularly verifying that regularly determine whether appropriate services are being provided, and if it is determined that appropriate services are not being provided, ensure that additional training and assistance are provided to the member or representative through the service facilitator; and (iii) determine how to address repeated instances of a member not receiving appropriate services, in collaboration with the member or representative, the member’s service facilitator, the member’s care coordinator, and the Department.”

The Board is concerned that the draft language does not ensure that members’ rights to self-direct services will be supported because it gives MCOs absolute authority to remove a member from consumer direction. MCOs may have a conflict of interest given the additional education and oversight components needed for consumer-directed services, and MCOs may not have the expertise to determine when a member does or does not have the capacity to self-direct services. At a minimum, additional safeguards should be implemented to better ensure that MCOs act in the best interest of the member and support the member’s informed choices to the greatest extent possible. These safeguards should include (i) requiring Department approval of the policies and procedures, (ii) requiring the Contractor to implement intermediate steps suggested in the Joint Legislative Audit and Review Commission’s December 2016 report, Managing Spending in Virginia’s Medicaid Program (see pages 74-5) – such as appointing a representative and providing additional training and assistance as needed - prior to resorting to the denial of consumer-directed options, and (iii) collaborating with the member or representative, service facilitator, and Department on how to address repeated issues, rather than giving the Contractor unilateral authority to deny consumer-directed services.

· Section 4.7.3.5: “Relocation may consist of moving the Member to a different nursing facility or, if appropriate, discharging the Member home with waiver services. The Contractor must coordinate with the NF and relocation team in order to ensure that the needs of the Members are addressed and that the Members and their representatives are aware of any activities associated with relocation.”

Recommendation: Remove the phrase “if appropriate,” expand the phrase “ensure that the needs of the Members are addressed” to “ensure that the needs and informed choices of the Members are addressed,” and add a sentence clarifying that the individual has the right to make informed choices about the settings in which they live and receive services. The draft language implies that the decision is made solely by the Contractor, the nursing facility, and the relocation team.

· Section 4.7.3.6: “The Contractor shall be prepared to offer services in the home if discharge to home is appropriate. The Contractor shall support the Member’s right to choose the setting in which he/she receives care and shall work to ensure that the care received is in the least restrictive setting to ensure the Member’s health, safety and welfare. The Contractor shall review with the Nursing Facility on at least a quarterly basis (or at such time as the interest is expressed by the Member) any and all options for discharge from the Nursing Facility.”

Recommendation: Remove the phrases “be prepared to” and “if discharge to home is appropriate.” The draft language indicates that the Contractor can decide on its own that home- and community-based services are not appropriate, and consequently not offer home- and community-based services to the Member. However, as the draft language goes on to state, the member has the right to make informed choices about the setting in which he or she lives and receives services.

Recommendation: Amend the last sentence to state, “The Contractor shall review with the Nursing Facility and the Member on at least a quarterly basis (or at such time as the interest is expressed by the Member), and whenever the Member expresses an interest in being discharged,….” This change ensures that the Member’s desires are considered during the review, rather than just those of the provider who has a conflict-of-interest, and that the Member is aware of their right to choose a different setting.

· Section 4.7.4: “Those who are on the DD waiting list are enrolled in the CCC Plus Waiver until a BI, CL, or FIS slot becomes available.”

Recommendation: Amend the sentence to say, “Those who are on the DD waiting list are enrolled may enroll in the CCC Plus Waiver….” Individuals who are on the DD waiting list are not necessarily eligible for the CCC Plus Waiver, and are not automatically enrolled in the CCC Plus Waiver, as the original language implies.

· Section 4.7.6: “Eligible CCC Plus Waiver Members may choose the Consumer-Directed model of service delivery for their personal care and respite services…”

Recommendation: Amend the sentence to state, “Eligible CCC Plus Waiver Members who are eligible for personal care or respite services may choose the Consumer-Directed model of service delivery for their personal care and respite those services.” The draft language could imply that recipients of personal care and respite services must meet certain criteria in order to use consumer-directed model of care, but all recipients of personal care and respite services have the right to choose consumer direction.

· Section 4.10.8, Item #2: “Members with disabilities, especially those residing in nursing facilities, dialysis or attending Day Support programs or Adult Day Health Care programs, may require door-to-door or hand-to-hand transportation assistance.”

Recommendation: Remove the phrase, “especially those residing in nursing facilities, dialysis or attending Day Support programs or Adult Day Health Care programs.” Many other members not addressed in that phrasing may also need additional levels of assistance, and are no less of a priority e.g., an individual with an intellectual disability who does not attend a day support or adult day health care program and who is traveling to a medical appointment.

· Sections 4.10.8, 4.10.12, and 4.10.13: Section 4.10.8 says, “Consideration must be made regarding: Level of Assistance – Member assistance requested or when necessitated by the Member’s mobility status or personal condition.” Section 4.10.12 says, “The use of an attendant must be prior approved by the Contractor…. The attendant, when required, must be identified and provided for the Member’s transportation needs within five (5) business days of approval.” Section 4.10.13 says, “An escort or personal assistant is a parent, caretaker, relative or friend who is authorized by the Contractor….”

Recommendation: Clarify in these sections that the Contractor is responsible for soliciting information from the member regarding whether assistance is needed. These sections indicate that assistance, including the use of attendants, escorts, and personal assistants, must be arranged for ahead of time. However, the sections do not clarify whether the identification of such assistance is the responsibility of the member, the Contractor, or both.
 
Recommendation: Add a requirement that the Contractor notify members of their right to request assistance, including the use of attendants, escorts, and personal assistants, and provide instructions for doing so. Otherwise, members may not be aware of the need to request such assistance ahead of time. 

Recommendation: Add a requirement that the Contractor develop procedures for back-up assistance in the event that there is an emergency and a pre-arranged attendant or escort is not available.

· Section 4.10.9, Item #4: “The Contractor shall approve and schedule or deny a request for transportation (including all legs of the trip) within twenty-four (24) hours of receiving the request. This timeframe shall be reduced as necessary to ensure the member arrives in time for his/her appointment.” 

Recommendation: Add a requirement in this section that the Contractor submit a monthly report to the Department containing a complete list of transportation requests that were denied, including the reasons for the denials, and reference Section 15.8.1 of the contract.

· Section 4.10.9, Item #7: “For multi-passenger trips, the Contractor shall schedule each trip leg so that a member does not remain in the vehicle for more than one (1) hour longer than the average travel time for direct transportation of that member.”

Recommendation: Clarify how average travel time should be calculated. The text’s reference to “direct transportation of that member” implies average travel time could be calculated based on characteristics of a given member such as their level of assistance needs or how long that member’s previous trips took (even if the trips were a different route). However, average travel time should be based on how long it takes to travel the currently-requested route given that route’s average traffic level. 

· Section 4.10.10, Item #7: “The Contractor shall ensure that if the driver will not arrive on time to an appointment, the driver shall notify the dispatcher, and the provider is contacted.”

Recommendation: Add a requirement that the Contractor attempt to arrange alternative transportation options if the medical provider is unable to accommodate a late arrival.

Recommendation: Clarify that “provider” does not refer to the transportation provider by amending the sentence to state, “The Contractor shall ensure that if the driver will not arrive on time to an appointment, the driver shall notify the dispatcher, and the provider with whom the Member has an appointment is contacted.”

· Section 4.10.10, Item #8: “The driver may refuse transportation when the member… according to a reasonable person’s standards, is noticeably indisposed (disorderly conduct, indecent exposure, intoxicated), is armed (firearms), is in possession of illegal drugs, knives, and/or other weapons, commits a criminal offense, or is in another condition that may affect the safety of the driver or persons being transported.”

Recommendation: Add a sentence clarifying that the driver cannot refuse transportation on the basis of an individual’s disability, race, ethnicity, gender, age, religion, or sexual orientation.

· Section 4.10.17: This section requires NEMT providers to maintain trip logs that contain information regarding the driver, the member, the vehicle, and actual pick-up and drop-off times.

Recommendation: Add requirements that the log also include the (i) originally scheduled pick-up time for each member, (ii) originally scheduled drop-off time for each member, (iii) member’s appointment time, (iv) if a multi-passenger trip, the average travel time for each passenger’s trip, and (v) reasons for any pick-up or drop-off times violating the requirements in Sections 4.10.9 and 4.10.10 such as the actual pick-up time occurring ten minutes later than the originally scheduled pick-up time, the drop-off time occurring less than 15 minutes prior to the appointment and/or more than one hour prior to their appointment, and a member having to remain in the vehicle for more than one hour longer than the average travel time for that member’s trip. Without this information, it will be difficult for the Department to determine whether the Contractor met the requirements in Sections 4.10.9 and 4.10.10, and why or why not.

· Sections 4.10.18-20: These sections require the Contractor to have policies and procedures for unexpected peak transportation demands, instances when a vehicle is excessively late or is otherwise unavailable for service, transporting members who need critical medical care during adverse weather conditions, and a quality assurance program.

Recommendation: Add requirements in each of these sections that the Contractor shall submit the plans to the Department for approval prior to implementation, at revision, and upon request.

· Section 4.10.20, Item #4e: “The Contractor’s monitoring plan for NEMT providers. Monitoring activities shall include, but are not limited to: Analysis of complaints.”

Recommendation: Specify that the analysis of complaints include verification of the accuracy of complaint rates. Analyses of complaint data are only useful if the data is accurate.

· Section 4.10.20, Item #4i: “The Contractor’s monitoring plan for NEMT providers. Monitoring activities shall include, but are not limited to: Completion of driver trip logs.”

Recommendation: Specify that the monitoring of the completion of driver trip logs include verification of the accuracy of the driver trip logs. The completion of driver trip logs is only useful if the data is accurate.

· Section 4.10.22: This section describes liquidated damages that the Department may assess for failure to meet certain performance standards regarding transportation services.

Recommendation: The second row of the table referring to “Comply with pick-up and delivery standards” should reference Section 4.10.10 rather than 4.10.9, and a new row should be added above it referencing the “Scheduling, assigning, and dispatching trips” in Section 4.10.9

Recommendation: Include a sentence noting that the Department reserves the right to assess other penalties, including but not limited to corrective action plans and escalated fines, for repeated failures to meet the performance standards. The Board urges the Department to exercise this right when repeated failures are due to factors within the Contractor or sub-contractor’s control in order to ensure that the Contractor and sub-contractor are effectively incentivized to meet the performance standards. This approach aligns with the discussion of the compliance process in the Joint Legislative Audit and Review Commission’s December 2016 report, Managing Spending in Virginia’s Medicaid Program.

· Section 4.10.23: This section requires the Contractor to conduct certain analyses of transportation services provided to the DOJ settlement agreement’s target population.

Recommendation: Clarify the target population for this section by consistently using a single term for the target population and including a definition of that term in Section 23.1. The text for Section 4.10.23 uses various terms including “DD waiver individuals,” “DD population,” “individuals with ID/DD waivers,” “DD members,” “DD waiver members,” “ID/D population,” and “ID/D waivered members.” While these terms appear to used interchangeably, the multiplicity of terms raises the question of whether any distinction is intended by the different terms. The Board further recommends that the Department eliminate the use of the terms “ID/DD waivers” and the “ID/D population,” which do not align with the recent waiver redesign.

· Section 4.10.23, Paragraph 4 (Item #3) & Paragraph 5 (Item #4): These paragraphs require the Contractor to “evaluate the quality of transportation services provided to DD waiver members” and “provide an analysis of the activities that the Contractor has in place that support the goal of ensuring that DD waiver members have access to transportation services that are of ‘good quality, appropriate, available, and accessible to the DD population.’”

Recommendation: Specify that the evaluation and analysis include suggestions for improvement. This encourages the Contractor to identify areas that can be improved, not just areas that are satisfactory.

· Section 4.10.23, Item #3 in Paragraph 5: “Conduct a satisfaction survey of a sample of the DD waiver individuals receiving transportation services…”

Recommendation: Clarify that the sample should be a randomly chosen, representative sample. This ensures that the sample cannot be purposefully limited to individuals who have not reported a complaint.

· Section 4.10.23.1: “The Contractor shall work collaboratively to support the Department in responding to the Department of Justice (DOJ), the Joint Legislative Audit and Review Commission (JLARC), the Virginia General Assembly, individuals, organizations, agencies, facilities, and medical service providers that deliver services to Virginia Medicaid DD Waiver members, in accordance with the DOJ agreement and any and all subsequent recommendations of the Independent Reviewer.”

Recommendation: Add language specifying that collaborative work may also include participation on interagency and stakeholder groups as necessary to coordinate NEMT services with other human services transportation, and to facilitate ongoing systems evaluation. This recommendation broadens the section to ensure that the Contractor will cooperate with all relevant stakeholders, aligning with the intent of Section 10.12.

· Section 5.2.1, Paragraph 1: “At a Minimum, the Contractor’s HRA shall encompass…the Member’s strengths and goals…the Member’s desires related to their health care needs (as appropriate), and the person-centered ICP maintenance.

Recommendation: Remove the phrase, “(as appropriate).” This phrase implies that the Contractor can decide when the Member’s desires should be considered. However, the Member’s desires should always be considered in a person-centered approach.

· Section 5.2.1: This section lists a variety of elements that must be included in pediatric and adult HRAs, including “Parent or guardian disabled,” “Member disabled,” and “Other household Members disabled.”

Recommendation: Replace “disabled” with “has a disability” or “have a disability” in order to use person-first language. 

· Section 5.2.3, Item #3: This item directs the care coordinators to make accommodations available at no charge to members.

Recommendation: Amend the item to state, “The Contractor’s Care Coordinators shall make accommodations available at no charge to the Member that address the needs of Members with communication impairments (e.g., hearing, speech, cognitive, and vision limitations) and Members with limited English proficiency, in a culturally and developmentally appropriate manner and shall consider a Member’s physical and cognitive abilities and level of literacy in the assessment process that ensures accessible communication.” The phrase “consider…in the assessment process” in the draft language is vague.

· Section 5.3.2, Item #9: This item requires that Individualized Care Plans include a variety of elements, including transition plans for individuals who wish to move from NFs to the community.

Recommendation: Broaden the item to state, “Plans for transition coordination and services for Members who wish to move to a less restrictive setting, including members in nursing facilities who wish to move to the community.” This ensures that members in settings other than nursing facilities are also served in the least restrictive setting, if they desire.

· Section 5.14.3: “In the event of a NF closure, or as necessary to protect the health and safety of residents, the Contractor shall arrange for the safe and orderly transfer of all Members and their personal effects to another facility.”

Recommendation: Broaden the language by replacing “to another facility” with “to the setting of their choice, which could include another facility or a home- and community-based setting.” The need to move presents a good opportunity for the member to re-consider all of their options, especially considering that the member may no longer prefer a nursing facility if they cannot remain in their previous facility.

· Section 7.5: This section requires the Contractor to sign a contract with Magellan regarding care coordination of behavioral health services.

Recommendation: Consider removing this section given that the Contractor does not necessarily have to use Magellan once community mental health rehabilitation services are carved into CCC Plus on January 1, 2018. Section 4.2.2 of the draft contract states that the Contractor can subcontract with Magellan, contract with a different BHSA, or provide the services through its own network.

· Section 8.1.1, Item #7: This section requires the Contractor, in establishing and maintaining its provider network, to consider “the ability of network providers who have demonstrated capacity to actively deliver services within the model of care, ensure physical access, reasonable accommodations, culturally competent communications, and accessible equipment for CCC Plus Members with physical or mental disabilities.”

Recommendation: Clarify how the Contractor will determine a provider’s ability to ensure physical access, reasonable accommodations, and accessible equipment/technology for people with disabilities. At a minimum, this section should reference the requirement in Section 9.16 that the Contractor “demonstrate compliance with the ADA by conducting an independent survey or site review of facilities for both physical, communication and programmatic accessibility, documenting any deficiencies in compliance and monitoring of correction of deficiencies.” The Board recommends that the Department go one step further by requiring Contractors to conduct site reviews and use a standardized form for the site visits like some other states (see California’s form available here or Massachusetts’ form available here). The use of a standardized form would ensure the availability of standardized data to oversee compliance with accessibility requirements. Ensuring compliance is important because the research literature has found that lack of physical accessibility to health care facilities is a major barrier to people with disabilities receiving high-quality care.

· Sections 8.3, 9.17: Section 8.3 requires the Contractor to submit data per the Technical Manual regarding network adequacy. Section 9.17 requires the Contract to regularly monitor and submit quarterly reports demonstrating that access standards are met.

Recommendation: Amend the contract and/or the Technical Manual to require submission of more detailed data regarding the ability of network providers to ensure physical access, reasonable accommodations, and accessible equipment for people with disabilities (per Section 8.1.1, Item #7). Board staff were unable to find a CCC Plus Technical Manual on DMAS’ website, but the CCC Plus Network Submission Requirements Manual on DMAS’ website only requests a yes/no response to whether a provider is ADA compliant. However, ADA compliance has many different facets such as a physically accessible building/waiting room/exam room/bathrooms/equipment and the provision of reasonable accommodations such as shorter waiting times. A provider may meet one or more of these facets, but not necessarily all of them. It is important to get sufficient data because the research literature has found that lack of physical accessibility to health care facilities is a major barrier to people with disabilities receiving high-quality care.

· Section 9.2.1: This section requires the Contractor provide the member a choice of at least 2 providers for certain service types, and at least 1 provider for other service types. 

Recommendation: Specify that the Contractor must provide a choice of providers whose services are physically accessible to members with physical disabilities. The research literature has found that lack of physical accessibility to health care facilities is a major barrier to people with disabilities receiving high-quality care.

· Section 9.2.3: “When a Member with special health care needs has been identified through an assessment to need a course of treatment or regular care monitoring…the Contractor shall have a mechanism in place to allow the Member to directly access a specialist, as appropriate for the Member’s condition and identified needs.”

Recommendation: Clarify what “mechanism” this section is referring to. For example, is it referring to the member not needing a referral in order to see a specialist and/or not needing to choose an in-network provider if one is not readily available? 

· Section 11.5: “The Contractor shall participate in the Department’s efforts to promote the delivery of services in a culturally competent manner to all Members including those with limited English proficiency and diverse cultural and ethnic backgrounds.”

Recommendation: Broaden the list to include “people with disabilities.” 

· Section 11.9: “In accordance with Section 63.2-1606 of the Code of Virginia, the Contractor shall report immediately upon learning of any suspected or known abuse of aged or incapacitated adults to the local adult protective services office or to the Virginia Department of Social Services’ toll-free Adult Protective Services hotline…”

Recommendation: Replace “aged or incapacitated adults” with “adults” and expand the section beyond abuse to include neglect and exploitation. These changes align with language in the body of Section 63.2-1606 in the Code of Virginia and cultural competence standards.

· Sections 11.11.3.1, 11.11.6, 11.11.6.2 (Items #3 and #7), 11.11.7 (Item #3), and 11.12.6: These sections describe the requirements for electronic information to members and potential members, including the provider directory, prescription drug formulary, and marketing materials.

Recommendation: Include a reference in each section that the materials have to comply with Section 508 of the Rehabilitation Act of 1973, which was revised in 2017.

· Sections 12.2 (Item #2) and 12.3 (Item #5): These sections require the Contractor to provide technical assistance to providers, including education and training to assist in contracting with qualified providers that meet the Contractor’s requirements.

Recommendations: Expand item #2 in Section 12.2 to state, “Trainings (e.g., billing, credentialing, service authorization, accessibility training, etc.).” Expand Item #5 in Section 12.3 to state, “Special needs of Members that may affect access to and delivery of services (e.g., transportation needs, physically accessible buildings and equipment, and other reasonable accommodations under the ADA such as sign language interpreter services, large print materials, or shorter waiting times).” Accessibility training is important because the research literature has found that lack of physical accessibility to health care facilities is a major barrier to people with disabilities receiving high-quality care.

· Section 12.4.2, Item #6: “The Contractor may reimburse based on an alternative payment methodology or value-based payment if mutually agreed upon by the provider and the Contractor. This includes and is not limited to Specialized Care Nursing Facilities, where MCOs can negotiate the process to develop their own protocols for identifying specialized care for reimbursement purposes; this process can differ from the FFS process. For example, DMAS does oppose the process agreed upon in meetings between Nursing Facility stakeholders and MCOs to use the recommended process of revenue code 199 with 65x multiplier.”

Recommendation: If the Contractor’s negotiated payment methodology does not need DMAS approval, the Board recommends removing the sentence beginning with “DMAS does oppose…” and adding a sentence stating that Department approval is not needed. The placement of the original sentence implies that the Contractor may not be able to use the recommended process of revenue code 199 with 65x multiplier because DMAS opposes the process. However, the first sentence of the paragraph implies that only Contractor and provider approval are needed.

· Section 15.2, Paragraph 6: This paragraph allows a Contractor to have up to 14 more days to respond to a grievance under certain circumstances, and allows the member to file a grievance regarding the extension if he/she disagrees with the extension.

Recommendation: Specify a timeframe for the Contractor to respond to member grievances regarding extensions. If the Contractor has the standard 30 days, then the grievance regarding the extension will not have to be considered before the decision on the original grievance is due in up to 14 days. Section 15.2 requires expedited responses within 24 hours for “each Member grievance whenever the Contractor extends the appeal timeframe” but this only references appeals, not original grievances. 

Recommendation: The Board recommends further clarifying the language by changing the last two sentences as follows: “If the Contractor extends the timeframe from a grievance not at the request of the Member for processing a grievance and that extension was not requested by the Member, the Contractor must give the Member written notice, within two (2) calendar days, of the reason for the decision to extend the timeframe and inform the Member of their right to file a grievance regarding the extension if he/she disagrees with that decision.”

· [bookmark: _GoBack]Section 15.4, Paragraph 3: This paragraph allows a Contractor to have up to 14 more days to respond to an appeal under certain circumstances, and requires the Contractor to make “reasonable efforts to give the enrollee prompt oral notice of the delay.”

Recommendation: Specify timeframes for when the Contractor has to provide (i) “prompt” oral notice of an extension, and (ii) oral and written notice for decisions no rendered within 30 calendar days when the member has not requested an extension. 

Recommendation: The Board also recommends further clarifying the language by making the following changes: “Where the Contractor has extended the timeframe for an appeal not at the request of the Member If the Contractor extends the timeframe for processing an appeal and that extension was not requested by the member, the Contractor shall make reasonable efforts to give the enrollee prompt notice within XX hours/days of the delay…. For any internal appeals decisions not rendered within thirty (30) calendar days where when the Member has not requested an extension, the Contractor shall provide oral and written notice within XX days to the Member of the reason for the delay.”

· Section 18.0: This section repeatedly says the Department “may” assess compliance points “at its discretion” if the Contractor violates certain requirements, unless the Contractor (i) “provided sufficient notification or education to providers of applicable program requirements,” or (ii) “took immediate and appropriate action to correct the problem and to ensure that it will not recur.”

Recommendation: Replace each instance of “may” with “shall.” This change aligns with Recommendations 21 and 22 in the Joint Legislative Audit and Review Commission’s December 2016 report, Managing Spending in Virginia’s Medicaid Program.

· Section 18.4.1: “The Department may assess sanctions (e.g. CAPs, points, freeze enrollment, impose fines) if: (1) the Contractor violates any provider network requirements, or (2) a Contractor’s Member has experienced problems accessing necessary services due to lack of an adequate provider network.”

Recommendation: Please clarify what the sanction(s) are for violating provider network requirements. Section 18.3.3.2 identifies “failure to meet provider access to care & network standards” as a 5-point violation but Section 18.4.1 implies that such sanctions may be determined through a different process.

· Section 23.1, “Community service board”:  This section defines a community service board and behavioral health authority as “a citizens’ board…that provides mental health, intellectual disability, and substance use disorder programs and services….”

Recommendation: Change “intellectual disability” to the more comprehensive term “developmental disability.” This change aligns with a 2017 change to the Code of Virginia §37.2-500 and a 2012 change to the Code of Virginia §37.2-600, which were the two sections referenced in this definition. 

· Section 23.1, “Intermediate care facility”:  This section defines an intermediate care facility as “a facility…in which care is provided to intellectually disabled individuals who are not in need of skilled nursing care, but who need more intensive training and supervision than would be available in a rooming, boarding home, or group home.”

Recommendation: Change “intellectually disabled individuals” to “individuals with intellectual disabilities” in order to use people-first language. 

Recommendation: The Board also recommends removal of the phrase, “…but who needs more intensive training and supervision than would be available in a rooming, boarding home, or group home” because CMS’ definition now considers intermediate care facilities as an alternative to home- and community-based services, rather than settings that necessarily provide more intensive training and supervision as this definition implies. 

Thank you for your consideration of our comments. If you have any questions, please feel free to contact me or Nia Harrison, Director of Planning, Research, and Evaluation at 804-786-0016 or by email at Heidi.lawyer@vbpd.vriginia.gov or Nia.Harrison@vbpd.virginia.gov.
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